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THEOLOGICAL, - 


EPIKEIA. 


This word, meaning in its original Greek, ‘‘reasonable,” ‘‘fair,” ‘‘mod- 
erate,” has been fully adopted and received by canonists and theologians 
into the family of their technical expressions, in connection with the in- 
terpretation of laws. It isa word of very misty meaning, however, and 
the more misty the more serviceable for covering a wider breadth of theo- 
logical ground. ‘That its use in any given case indicates clearness of 
thought may well be doubted, and it is certainly far from conducive to 
accuracy of expression. However, morality isnot to be measured by the yard 
nor nicely determined in a thousand cases by square and compass; and 
consequently a reasonable amount of elasticity in the meaning of words, 
‘is often a convenience, if not a necessity. It was this need that 
called the word Epikeia into service, and indeed makes it one of such 
general use and utility. Gury defines it: ‘‘A mild, but fair interpreta- 
tion of a law, by which the law is presumed not to include some 
particular case, on the ground that, although it is not expressly excepted, 
the legislator may be prudently supposed, either to have over- 
looked the case, or not to have intended to bring it under the 
law.” 1 

By way of explanation, he gives the case ofa law forbidding to carry 
arms at night; yet, he says, if a man had to go abroad in a quarter 
infested by footpads, he would be justified in carrying weapons. It 
strikes us that the example is not well chosen. There is no rn/erpreta- 
fon of any kind, but simply a conflict of two laws, that of the legisla- 
tor, with the higher law of self-defense. If the example be good, the 
definition is bad. Instead of defining Epikeia a é:nigna interpretatio 
legis, it would seem to be more in conformity with the example to define 
it as a judicium practicum between conflicting laws, as to which should be 
obeyed. In the example adduced, the legislator, even if he had foreseen 
the case, and had wished to include it, had no authority to bind to the 
Observance of his law. From this example is certainly excluded all 
notion of a denigna interprelatio legis, on account of some presumed 
kindness or good will in the legislator; and if an interpretation thus 
qualified be the thing called Zfvkera, the example was badly chosen, and 
fit only ad fucum faciendum. 

St Liguori defines Epikeia: ‘‘An exception of a case, on account of 
circumstances, from which it is certainly, or at least probably, inferred, 


.}) De Legibus C. VI, n. 113. Epikeia est benigna, sed aequa legis interpretatio, qua lex ad quem- 
E casum, quamvis in verbis legis non exceptum, sese extendere non censetur, quippe illum legi- 
aut non praevidisse, aut comprehendere non voluisse, prudenter creditnr, 
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that the legislator did not wish that case to be included under the law.” 


On a first reading, the definition would seem to indicate a case paral- 
lel to Esther’s :—Hacc lex pro omnibus non pro te facta est. The King had 
never thought of including his beloved queen under the law, a thing 
that might have been inferred from her relationship to him, and her 
standing in his affections. But, from the context, it is evident that St 
Liguori understands by Epikeia not any méerpretatio legis at all, but a 
cessaho legis ‘‘Ut antem detur locus Epikeiae, non solum debet lex ces- 
sare in casu particulari negative, quia nimirum deficiet tunc finis legis; 
sed debet cessare contrarie, nempe quod lex reddatur damnosa vel ni- 
mis onerosa.” Hence the law of hearing mass on Sundays and holidays 
ceases for the person who cannot do so without incurring great risk or loss ; 
and that of abstaining from servile work on a Sunday or holiday, would 
not bind him who by working on that day could make an extraordinary 
gain. The reason is simple, the law depends, not only for its existence, 
but also for its continuance, on the will of the legislator ; and, in the words 
of the definition, it may at least be ‘‘ probably inferred, that the legislator 
did not wish such a case to be included under the law: ” or, as others prefer 
to put it, a legal exemption is fairly presumed, that exemption, namely, 
which the legislator would be reasonably bound to give, were he present 
and asked to grant the dispensation. ` 


In any of the cases thus far considered, Epikeia was not used as an 
interpretation of a law, but only to declare that the law was not in force, 
in a given case. But there is another class of cases wherein, it would 
seem, lies the natural operation of Epikeia, as ‘‘a mild but fair interpre- 
tation of a law.” In these cases, the law does not cease to bind, and the 
only question to be determined by Zpzkera, would be as to how that law 
could be fairly and substantially fulfilled. How is the Sabbath, for in- 
stance, to be kept holy? How is the fast of Lent to be observed? 
In reply to either of these questions there could be two extremes ; one, 
demanding the Jewish Sabbath or Puritans’ Sunday, and the other, the 
Sunday observance of an average conscientious Catholic of Paris. And 
the fast? At one time only one meal was allowed. Now, quitea generous 
collation at night, and a me-noceat-potus in the morning, are permitted. But 
this measure of relaxation had its origin in no legislator’s edict. Not 
only as to its substance is this law of the fast derived from custom, but 
even as to its form or manner. Theone law, general throughout the 
Church, has been at all times differently interpreted in different places. 
No one, reading the single number 1,025 of the Third Book of St 
‘Liguori’s Theology, and comparing it with Dens’ Theology passim, can 
fail to perceive that a wide discrepancy must have existed on the subject 
between the views of the venerable Canon of St. Romold’s and the holy 


1) Epikeia est exceptio casus, ob circumstantias ex quibus certo, vel saltem probabiliter, judicatur 
paterson noluiss- Kliem casum sub lege comprehendi. —Lib. I, tr. II. de Legibus, cap. 1V, n. aoz. 


THEOLOGICAL. 8r 





Bishop of St. Agatha. Yet they were preaching and teaching and writ- 
ing at the same time. Learned and holy men, simultaneously and in 
different places, expounded the self-same law in widely different signifi- 
cations ; and they expounded it correctly, each in his own country and 
for his own countrymen. Custom introduced the law ; custom inter- 
preted the law. But be it remarked, that for the different interpretations 

e the assensus legislaloris, the personal at least, was never invoked in 
favor of either. Only the fractce of the place was taken into 
account. If custom—we mean, custom having the qualifications re- 
quired by theologians to clothe it with the law-making or law-abrogating 
power—if such custom could be invoked for the mitigation of the pris- 
tine rigor of the law, St. Liguori would not have overlooked it He 
was quite content to follow the practice of the God-fearing. What was 
only practice in this matter a hundred years ago, is cus/om to-day. 

It follows that an act, if in conformity with a national, or anything 
like a national practice, —the practice, we add, of God-fearing men, —may 
be perfectly lawful, even though that practice is not, and may never become 
custom. By practice we here mean usage, and we limit the word custom 
to its strictly theological and canonical sense. Every custom is practice, 
but every practice is not custom. Custom is practice with something 
more, and that something, to pass over minor requisites, is the legislator's 
consent. 

A manner of observing a law, therefore, which perhaps is not in 
strict conformity with the law’s letter, may be justifiable, if that manner 
be the common practice of the country. A, B, and C, living in differ- 
ent places, are bound to observe, say, the same law; each fulfils his ob- 
ligation in the way that is commonly practiced by God-fearing men in 
his country. None of them have complied with the strict letter of the 
law, but according to St. Liguori and all theologians of note, each was 
justified in conscience. By £rkca, a mild interpretation of the law—an 
interpretation qualified by external circumstances—they are considered 
to have fulfilled the law to the letter. 

No one will deny that a practice, we mean, a general usage, may be 
founded on good faith, and may live on for a number of years, and yet 
be of such a nature as to exclude the possibility of its ever obtaining the 
necessary requisite to become a custom, namely, the legislator’s consent, 
either gal or personal. Of a practice thus established, it may come to 
be known, that it never can be legalized. But this knowledge, whether 
possessed by the few or the many, does not alter the fact of the existence 
of the practice, nor can it by any enchantment make it suddenly disap- 
pear. No doubt the knowledge that the practice can never be legalized, 
will inaugurate a movement for its abolition. But while it remains, 
while it zs the practice, though not according to the letter of the law, it 
B all-sufficient to justify conformity thereto, and /acente legis/atore it may 
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i on forever without being sinful. This, we suggest, will solve many a 
ifficulty. Itis the key to that puzzle before which the industrious Fr. 
Kane paused so despondingly in his ‘* Notes on the Rubrics.” He 
writes; ' 


“ According to Baruffaldi these questions? are to be proposed in Latin, exactly 
as they are given in the ritual. But a custom has pretty generally prevailed, of pro- 
posing them in the vernacular, or at least of repeating them in the vernacular, since 
sponsors, for the most part, are unable to answer in Latin. The editions of the 
ritual used in Ireland, England and America, give a translation of the questions and 
answers annexed to the Latin form. That which has been published for the use of 
the English church, pursuant to a decree of the Synod of Westminister, does not 
differ in this respect from those that preceded. The compendium published for the 
use of the clergy of the United States, likewise gives a translation of the questions in 
English, French and German. This compendium was published according to a de- 
cree of the Third Provincial Council of Baltimore with the approval ot Gregory 
XVI‘, 

It is worthy of note, that in the Fourth Provincial Council of Baltimore, it was 
directed that, in the edition of the ritual to be published, there should be inserted at 
the foot of the page a translation, approved by the Archbishop, of certain interroga- 
tions and prayers, so that it might be used when expedient—the Latin form, how- 
ever, never being omitted ; and in the decree of the Fifth Council, which approved 
of the ritual published, the priests were strictly ordered . . . . ‘Latinam for- 
man precum nunquam omittere.’ 

The Congregation of Rites has been several times consulted on this subject, and 
has invariably insisted on a strict adherence to the form given in the Roman Ritual. 
The last answer we have seen on the subject, is given to a question proposed on the 
12th of September, 1857, and scems quite décisive against the lawfulness of trans- 
lating the interrogations at all. 

[=G.] 

“ Utrum, in collatione baptismi, interrogationes possint fieri vernacule, vel sal- 
tem vernacule iterari, postquam Latine factae fuerint? Resp. : Quoad interroga- 
tiones quae baptismi ordinem praecedunt vel sequunter, ac pro quibus Rituale 
nullam exhibet formulam: Afimrative. Quoad interrogationes quac in ipsomet 
baptismi ordine occurrunt, ac pro quibus formulae in Rituali extant: Negative ad 
ulram@gue partem.” 

To procced in strict conformity with this decision, no one should be admitted to 
act as sponsor who is not instructed to answer the interrogations in Latin ; and this 
would, undoubtedly, cause great inconvenience and great dissatisfaction in places 
where the contrary practice has long prevailed. It is not impossible, however, that 
the decision may be intended to guard against the danger of introducing incorrect 
and unauthorized translations ; and that when a sponsor, ortherwise qualified, is 
unable to answer the interrogations in Latin, it may still be lawful for the priest to 
repeat them in the vernacular, according to an approved translation, suchas is given 
mn the rituals above referred to.” 


Ours is a very simple explanation of this difficulty. Both in England, 
Ireland and the United States the practice exists, namely, of transla- 


1) Page 113, Ed. 1882, O'Shea, N. Y. 
3) Addressed to the sponsors in baptism. 
3) Practice would be a better word. 


4) The writer does not say whether the Decrees were themselves approved, or the publication 
Excerpta ex Rituali Romano prout jacet, 


5) The Italics are the author's, 
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ting or repeating the ritual questions in thé vernacular. The Holy See, 
for good reasons, is unwilling to clothe that prachce with the nature and: 
prerogatives of custom. Nothing more. The practice remains. It 
will never be legalized. But, while it does remain, it so far justifies con- 
formity therewith, as to do away with the idea of sinfulness. It would 
unquestionably be more perfect to comply, when possible, with the letter 
as well as the spirit of the law ; it would be more perfect to give up the 
practice, and, indeed, all practices of a like nature. But we are not 
bound under sin to the more perfect. A usage then may exist, known to 
be contrary to the general discipline of the Church, and yet, in given 
circumstances, adherence to that usage may not be sinful. Of this, 
matter Archbishop Kenrick tersely writes :’ ‘‘ Many practices exist in 
this country that we hardly dare to say have the force of custom. We. 
think those who, in everything, try to conform to the general discipline 
of the Church, as was urgently recommended by the First Council of 
Baltimore, deserving of the highest praise.” The learned Archbishop 
knew that the laws, to which he refers, were so far modified in this coun- 
try by outward circumstances, and chiefly by the general practice of the 
clergy, that the latter could not be set down as transgressors, if only the 
laws were “ mildly but fairly interpreted, ”—interpreted by honest, misty, . 
useful and broad-shouldered Epikeia. 





A Study in Moral Theology. By Rev. Edwd. F. X. McSweeny, DD. 


THEOLOGIAE Moraris ELEMENTA :. auctore, A. Hare, IN Unive 
CaTH. Lov. Proressorg. This work is the latest, so far as we know, 
on Moral Theology, and has the imprimatur of the Rector of the Cath- 
olic University of Louvain, as well as that of the Cardinal Archbishop 
of Mechlin, besides a congratulatory letter from his Eminence to the 
author. | | 

It is a very interesting work as showing how the practice of the Church 
changes to suit the times, while her principles remain the same, and ev- 
idencing the parallel truth that a treatise on morals, (a word derived from 
the Latin mores,) if practically perfect, must be written for each and 
every nation, by men of experience in the manners (mores) of the peo- 
ple intended to be benefited. The author does not set up for an inno- 
vator, although he admits that he may scem to incline sometimes too 
much towards mildness, and prefers to render an account to God rather 


for erring on the side of mercy than on that of severity. His motto is, 
1) Legibus ecclesiasticis in hac regione plura solent fieri haud consentanea, quae utrum vim con- 
setndinis assecuta sint vix andemus dicere. Vehementer commendandos censemus qui universalis 


ecclesiae disciplinam, a primo Concilio Baltimorensi valde commendatam, quatenus rerum adjuncta 
patiuntur in omnibus imitantur.—Theol. Mor. Tract, IV. Pars. 1. n. 42. 
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‘diverso stylo, non diversa fide.” Nevertheless he appears to us to be 
right up to the day, and there is a freshness, clearness, vigor and even 
apparent originality in some of the opinions he advances or quotes with 
favor, which make his book very striking and attractive, and as it comes 
to us with such high approbation we are glad to find him treat certain 
difficult matters 1% fractłatu, very much as we confessors find it expedi- 
ent, necessary and lawful to treat them i /ribunali. Doubtless the best 
form in which we can cast this study is to set down what strikes us most 
forcibly as we look through Haine’s pages with our judgment thereupon, 
premising that our judgment is favorable when not otherwise expressed, 
and leaving the clergy to form their own conclusions, 

Page 8, Noluntarium, for involuntarium positivum, and page 11, me- 
scienha for ignorantia negativa, are sufficiently classical and useful terms. 

Page 13. Qui malum faciendo, facit aliud malum non praevisum, 
reus est prioris, non autem posterioris. This is a principle that is some- 
times lost sight of by those who undertake to criticize Catholic theolo- 
gians, 

Page 33. Nunquam licet agere contra conscientiam quae dictat sub 
praecepto . . . quia agens tunc facit id quod judicat malum. A very 
clear explanation. 7 

Page 52. Lex debet esse possibilis, non solum physice sed etiam mo- 
raliter, ita ut non sit nimis observatu difficilis, adeoque ‘‘secundum 
naturam, patriae consuetudinem, loco et tempori conveniens.” (S. Isi- 
dor.) Secus esset irrationalis. 

Item page 55: Episcopi potestatem habent immediate a Papa, medi- 
ate tantum a Christo. Reges aliique supremi principes immediate a 
republica seu communitate. . . . Aliqui tamen immediate a Deo, uti 
Saul et David. i 

Page 65. Etiam si quis sciat aliquam legem esse conditam, non tene- 
tur eam servare, nisi prius fuerit a latore promulgata. 

Page 67. Imo si major et sanior pars subditorum non obtemperat 
legi, tenendum est legem rei-publicae non expedire, adeoque cessat. 

- Page 79. Omnis lex positiva aliquando cessat ob impotentiam etc. — 
Sola lex naturalis negativa semper obligat, quia ejus objectum est intrin- 
. sece malum. Some labor under the false impression that a positive law, 
in the negative or prohibitory form, must always be obeyed. 

. Page 84. Epikeia habet locum ‘‘quoties lex redderetur nociva, aut 
valde onerosa et observatu difficilis.” (S. Ligor.) 

Page 107. ‘‘In altera vita,” ut habet Innoc. IIL, ‘poena peccati 
originalis est carentia visionis Dei; actualis vero peccati, insuper est ge- 
hennae perpetuae cruciatus.” Why a different opinion gained with 
some is explained by S. Thomas, q, 5, Art. 2, de malo, here quoted. 

Page 119. Licitum est conjugibus delectari etiam carnaliter, i. e., 
cum commotione spirituum de copula habita vel futura, semper ac absit 
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periculum pollutionis: alias status eorum nimis scrupulis esset obnoxius: 

Page 129. An licitum sit se inebriare ad morbum depellendum aut 
ad ustionem vel sectionem facilius sustinendam? He answers: Sen- 
tentia communissima afirmat, and, citing S. Thomas, compares the use 
of opium, ether, etc., with the other. 

Page 133. Remedies against impurity are stated, and sobriety very 
properly comes after prayer: non facile invenies castum, qui est vino 
addittus. Then he mentions vitatio otii et praecipue somni prolixioris, 
to which he might very well add: the habit of reading, that is study, a 
very powerful remedy. Finally, as showing the phases of the Church in 
her devotions, he places above others fur the desired effect: ‘‘recursus 
perpetuus ad SS. Corda Jesu et Mariae. 

Page 134. An permitti possunt meretrices, scilicet a, publica auctoritate ? 
Multi affirmant cum S. Thoma (2. 2. q. loi a Ir.) et S. Aug., 
licet S. Lig. magis faveat contrariae. 

Page 139. Circumstantia pollutionis in sodomia omnino menia 
This will scarcely be sanctioned by the practice of confessors in these 
parts, and seems repugnant to our manners. Of course this circum- 
stance is necessarily to be inquired into when there is question of in- 
curring a censure by this sin. 

Page 140. Nulla distinctio admittenda in peccato mollitiel, sive actor 
sit mas sive foemina. : 

Page 145. ‘‘ Receptum semen extrudere, probabilius, quasi jam pos- 
sideat, non licet mulieri vi superatae.” Ergo contrarium est probabile ; 
probabilius enim pro contrario habet probabile. ‘The commentary is ours, 
and we think moreover that the act is probably lawful. 

Page 146. ‘‘Tactus et oscula extra conjugium, remotis objecto valde 
turpi, intentione mala et periculo consensus, nonnisi peccata venialia 
erunt, ut si fiant ex levitate, ex joco, ex curiositate aut ob solam 
voluptatem (quam appellant) organicam ; et accedente justa causa, omni 
culpa carebunt. Hinc docet communis DD. sententia sponsis de futuro | 
licere pudicos tactus, v. g., manus apprehensionem, amplexus et oscula ; 
si fiant juxta morem consuetum patriae, urbanitatis aut honestae benevo~ 
lentiae causa, esto inde praeter intentionem commotio carnis, etiam ad 
pollutionem usque, subsequeretur.” This is the author's practical solu- 
tion of a common and difficult question, and he seems to act the con- 
fessor in the professor's chair. Hence the value of this book. Of like 
importance and interest is his answer on 

Page 150, de choreis, where he mentions, with special caution, 
only masked dances, and thinks it better not to reprehend in 
the pulpit dances generally in places where they are in vogue 
and are held to be quid indifferens. ‘‘Melius est in eas agere 
indirecte tantum, directe vero in peccata, quae in eis committi solent 
Caveant quoque parochi ne notis infamiae afficiant tum saltantes, tum 
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alios ad ‘choreas concurrentes, nec minitentur tales tempore paschali ad 
communionem non fore admittendos. Quod si pastor choreas impedire 
-Mequeat, vel non audeat, solatio habere poterit, quod testatur Sporer, in 
rebus practicis versatissimus, nempe : ‘‘experienha paluisse, post abrogatas 
illas choreas publicas, mulla majora mala patrata fuisse, quam tis per missis.” 

Page t51. Assistens spectaculis aliquantisper turpibus, de se venialiter 
tantum peccat. Siautem xofabitler turpia sunt, ii saltem qui nequeunt 
assistere sine scandalo aliorum, ut v. g. religiosi vel clerici in proprio 
habitu, graviter peccant. Which seems rather mild! One recognizable 
as a cleric, whether in proprio haditu or not, would seem to be guilty of 
grievous Sin 77% casu. 

Page 152. He continues to lay down practical rules for dealing with 
persons ‘‘keeping company,” which he confirms by high authority, and 
which seem worthy to be recommended to the consideration of the parish 
clergy, who will find their practice here. asserted and defended in the 
clearest and most satisfactory style. 

Page 174. The opinion that .‘‘haereticus non esset qui negaret, 
etc.,” although it might be called only erronea, or scandalosa, or piis auri- 
bus offensiva in former times, seems now to be certainly Aaerefica. Stet 
pro argumento the Bull of Leo XIII., Dec. 8th, 1881, wherein canon- 
izing four new saints he uses cathedratical terms: ... . ‘‘ definimus 
e + . . Sanctos esse, statuentes eorum memoriam pie recolendam etc.” 

The fact of the individual’s being actually a comprehensor must there- 
fore be classed with dogmatic facts which are covered by the Church's in- 
fallibility. We should be bewildered and led into error if the chief pas- 
tor could err in pointing out to us as a model of heroic virtue a man 
who is not so, ‘‘a living epistle,” which possibly was not the work of 
the Divine Author. Here theauthor expresses the opinion that ‘‘ haere- 
ticus non esset qui negaret eum quem Romanus Pontifex Sanctorum 
albo recensuit sanctum revera esse,” utpote quia hoc ‘‘non continetur 
verbo Dei, nec ab Ecclesia nobis credendum proponitur.” This seems 
to us quite untenable. Does not the Pope declare it, and has he not, 
according to the Vatican Council ‘* that infallibility which the Lord 
endowed the Church withal?” Can I be bound under pain of sin to 
say Mass in honor of, and pray to, a man whom I am free to believe is 
not even saved? Yet I am bound, sub gravi, to say Mass, etc., for the 
new Saints on the sole authority of the Pope. How could the Pope 
make so free with the Mass and with Heaven if he were not infallible ? 
It were blasphemous, | 

Page 190. ‘*Hinc, ut habet Carian, confessarius diviti, qui nullam 
eleemosynam dare velit in communibus necessitatibus, ‘non facile abso- 
lutionem negare debet, cum de hac obligatione, qualis sit DD. non 
consentiant.’ ” 


[We are compelled to hold over the remainder till next issue. ] 


